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' *OCPROCEZCSINGS O 'l'H“ TRANSPORTY COMMISSIONER, TRIVANDRUM '

= Presents bhr¢.u.Gopdlakrishna Pillail 1AS

°
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\ .
Sub:=- iM,Vs, ))LIJt. - C/C KLdo4423 - appeal dismiﬂsed R.P.
filed = orders issued =

Aeadsi= 1. RJPe dt, 7.3.89 filed by Smt X.R, Uma, 345, Marar
Road, Trichur-l.
2. Order No.Cc-1693/88/C-L dt. 15, 1 €9 of the Dy.
Transport voxr.nu..sio')c.r,Cc_nch.l “one I,Trichur,

Q.. N

order No.DB2=5197/rc/89 dt, 20 -1=1990

The Revision Petitiorer's case is that she had scld
the vshicle KL1.4423 1o Sri.Sulaiman of Chittoor, Andhra-
pradech on 2548488, that the vehdcle was lyding didle in .
Coimbatore #rom June 1¢€€, ‘that un 30.9,.88, she had appliud
her I+ © C surrwendering the contract Carrlacge Permit in
Fespect of the vehicle for cancellation, which according -
Lo her became effe¢tive on the sume date and acceptance
by the Uepartment 1s only a rornality, and that therefore,
there was no permlit for the vehicle frcm 1.10.,88, It dis
also the Revision Petitloner's cas: that the C.F, Of the
vahicle had expired on 33,9.88 and heace the vehicle was
wavle to be operated for want of C.,Fe It'is a further
point urged by the Revision Putitioner that the Department
has no case 'that the veuicle was operated from 1.10.1988,
The lievision Petitioner has also contensions that she
could not file 'G* Form ia tiwe Lecauvse of the delay in
passing orders in Ler applicetion for N.O.C. and that no
sroper enquir ¥ was ccnducted before luposing tex. On the '’
above. grcunds the Réevision Petitioner contends that she
i¢ nox lizble vo pay tuo in respect of the vehicle £or the |
DeEe 31,12,88 and ii at all tax is leviable,'it is not at

contrect carrizge. rats, but only at tine rate apolicable tO‘
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“he maia plea taken by the anution Otficer as_well
as the Deputy {Transpert Commissioner in the.appeal, is
that the pericit was valia till 1.10.06 sincc. onythat date
only the application tor N.CT.Ca gclosing the permit for
. surrendec, was recelved iu the 1&,T,0ffica, Wrichur and,
thereiore, tiie vehlcle tax beilny levied in advance, tax
1s payable in respect o venlcle for the QB.31.12.88 at
contract carriage rate. Ocdher objectlons raised by the
responCents are Laat the devision Pelltioner hus not given
incimation of non-use in time in orier w wecome eligible
for exemption from paymenc of tax uader section 5(1) of
the KMVY Act and that she has not slso applied for endorse=
mant of tax at the rates for Movor Caxe.

The dLClalon (19688 (1) xnl.902) relied on by the
Senuty Transport Commissioner in the appellate order has
no relavanca or bearing in this case in that the actual
iscue in thetwo cases ure dlifcrent. 7he specific ques=-
" tions in this case are whether vehicle tux is leviable
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in respect ¢f a contract carriage, the permit of which
Nas been surrendered on.the sale of the vehicle to a
porson inanother state and which 1s alleged to have been
removed out the state consequent on such sale and if
leviagble, at what rated, whether at contract carriage - =«
rate or at the rate applicable.to motor car, as suggested
by the Revislon Petltioner. On the other hand the passage |
guoted In the eppellate order from the Levision Bench' i
decislon of the Kerala High'Court is the observaticn'made;
by the court while considering the admissibility of eliemp~
tion from payment of tax under 3ectlou 5" (1) of the KMVI'
aAct where no advance intimation of non-use-was given in |
Tcspect of the perlod for which exemption waB calimed and |
the permissibility of conducting an‘independent enguiry by
the authority concerned to find out whether”the véhicls
fias Leen used or not uuring such period., NO question of '
aiy sarrencder of pernit or transfer of the vehicle gut of i
“he Stavte was involvoed in that case, | #aki i
- The Revision Patitionsr's contention’is that the o
vohlele Wag lying idle in Goimbutore from June, 1988 and | |
that the vehlcle was not in Kerala State during the period:
in ¢uestion; It i: also claimed thab th raespondents have
no jurisdiction to impose tax on the ve icles Apart from
the mere statenent that the vehicle has been removed to
~olmbatore, no evidence has been adduced by the Revision
Fetltioner to prove that the veihlcle was actually renoved
out of gge 5ratu. LT Rovdslon De:itioner 48 oven unable
to sp 2r e vehicl as gctua! ¥
LThe :Z—geis ;{gt }nee g)i]i:dcien V'gll\b eleco%htbon\-ft‘lhoinc oef wt%lso ce\}k%l.{‘%\ kepts e
Fetitioner thul the respondents have no case that the
vehicle was operated from 1,10,68 and that the tux was
imposed without proper eanquiry. Uunder section 24 of tha
KV :ct, in an aypeal under section 23 or a revision
under section 24, the burden of proving that the vehicl
has not been used in the state for any perlod rests on’
the registered owner, In the circumstances.the contentjon
of the Revisicn Petitioner that the vehicle was outside’
cthe Ctate from June, 1988, without adequate pruof to that
effect, cannot be accepted 8n the other haand the facts ki
end circumstancss of the case would go to show that ‘the - |
vahicle was in Kerala State 14s5elf during the period in
cuescion despita 1ts sale, -thereby asttracting vehicle tax
ia Kerala. o ' .
I ‘ &l
The fact that the vechizle cannot be validly usod[»%
for waut of a fitness certificate does not makm ix make
it auy less pryukix. inxkkxxaaxkxxxiuxxaixkhwxxxxixiﬂx‘,N
KARINAARKRASISRRIRARIXAARXNAR @ Vehicle noy¥ does it make|
tae tax any less payable. So the contention:.of the v
revision petitioasr that no tax is due in respect of the |
vehicle on the expiry of the fitness certificate cannot B
also be ughelc. L ’
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The next question for determination is the rate
applicable to the vehicles during the period in question, -
whother 1t is af~contract carrlage rate or the rate applica=
ble to motor Cal, as represented by the Revicion Petitioner.
The rates. of tax for different. citegories of Motor Vehicles
ure us givea la the schedule to the Act, It i3 clausa 4(1)
vhich specifies the tax for Contract Zarriages. The headlng
to clause 4 1is "Motor Vehicles plying for hire and used for
transport of passcngere and in respect of which permits have
been issued under the M.V.Act +¢0ese In erder to get peyment
of tax attracted at the rate specified in clause 4, three
conditions must saczisfy namely (1) the vehicle wust be one
yiving for hire, (2) wast be used for transport of pasBengers
and (3) in respect ¢of wilch a pernit must have beenigsed.
tyain, the title of gub clausae (i) of clause 4 ibkZsclf is
vehizle perinitted co ply as coatract carriages. So in order
to attract tax at cuaniract carciage rate for a vahicl.: under
the WKIVY act 1976, a pesiudt ust have Leun 'fssred to the
vehlclae, "“Yhis reguireimwut is uovt satictied in the pcesent
Cadce <A Tile precenl cese, even gecording to the respondents
thoe permdt was surrendered and cuaceiled cn 1.10,88. The \
objoctlon appears to be ouly that as thae parmic was surrend-
eLad and cancelled only on 1,10.48, tax is payable ror the
wbe3lel2e80 at Contract Carriaye rate, asv tax la payable in
advanté, vader wuile 215 of tQm WMV kuies, 1961. the Lholder
of a pemmit may st sny Llnie surrceuder cue pesnit and tnersupnon
the pormnic saall be deenied o nave Oceu cuuncelled with effect
frem Lhe Gate of such surrender. ‘he cancellation of the
rermit on 50.9.1056 or 1.,10.88 makes no Jiffercrnce with respeat
Lo tunc Llabiligg Lo pPay tasr Lor thie Li8.31.124.80, for tha cahce=
listion talies grliect from Lhe vory date on wnich the tax
becomes duce The vendicle masc heselore, be cdecned to have

2ol WItUouwl a arad b ool e dran 1.10.04, not attracting tex
/

at countract carricge rate.
rherciore tne rate appliceniz to the vehicl: hzs to

be (hat gpecified in ltem & 6 £ oY the «chedule ie. at Car
Tate. '
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I hevs carciully considered the matter und order that
@s the perilli vus sulrendered vl 1.10.08, there is ao tax
slaldlity per pajment or tad uader wontract .carriag: rate for
“he perio@ from 1..0.0b o 51.:02,.%. lue rate of tax chargakle
111 be uncer ciause ba o: the fchedoled Lo the WMV act
197> for che

abeve period.
3d/-
rTrensport Coruwissioner,
To
Fetitioner
Sint <Ko, Ume, 345, llarar Road, Trichur-I,

(Uontdo . 504)
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