No.B2/8029/TC/2010. . Transport Commissionerate
Kerala, Thiruvananthapuram

Dated, 27.09.2011.
From

The Transport Commissioner
Thiruvananthapuram

To
 All Deputy Transport Commissioners
All Regional Transport Officers
All Joint Regional Transport Officers
Sir,

Sub:- Motor vehicles Department — WA No.412/10 filed by Chief

Post Master General and connected cases —reg.
Ref:- 1. Letter No. T4.WA.412/2010 dated 20.08.2011 from AG,

Kerala. '
2. Judgment of the Honorable High Court, Kerala in WA
No. 412/10 and others dated 31* May 2011,

I am to invite your attention to the subject matter. The case was filed
by the Postal Department, Kerala circle claiming exemption of tax, in the
light of the Article 285(1) of the Constitution of India, for the vehicle owned
by them. The division bench of the Honorable High Court has pointed out
that Motor Vehicle tax is an indirect tax levied for the use of roads in the
state and not a tax on property thus making it outside the scope of Article
285(1) before concluding that the vehicles owned by the petitioner is liable
to be taxed. In this context I am to request you to act accordingly, in the
light of the above decision, for the vehicles owned by the Central
Government Departments/Institutions unless specifically exempted by the
State Government invoking Section 22 of the Kerala Motor Vehicle
Taxation Act 1976. The copy of the judgment is forwarded via e-mail.
Yours faithfiflly

Senior DTC (Taxation)
For Transport Commissioner
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: IN THE HIGH COURT OF KERALA AT FRNAKULAM
PRESENT -
THE HONOURABLE MR ILSTICE CNRAMACHANDRAN NAIR
THE HONOURABLE MR IUSTICE B P RAY o
TUESDAY. THE S1ST MAY 2001+ £ JYAISHTA 1933
; WA Ma 366 of 20100
AGAINST THE JUDGEMENT IN WPC. 336333004 Dated 24663009
APPELLANTSPETITIONERS
1. POSTMASTER GENERAL.
CENTRAL REGION, KOCHI-1S.
1. THE MANAGER, MAIL MOTOR SERVICE.
ERNAKULAM, KOCHI-682016
3. THE SUPERINTENDENT CF POST OFFICES.
IDUKKT DIVISION. THODUPUZHA-C45554.
4. THE SUPERINTENDENT OF FOST OFFICES,
ALAPPUZHA DIVISION ALAPPLZHA GRS
3 THE SENIOR SUPERINTENDENT OF POST
OFFICES, THRISSUR DIVISION. THRISSUR 680001
BY ADV. SRIS KRISHNAMOORTHY. ( GO
RESPOMDENTS/RESPONDENTS
I.STATE OF KERALA. REP. BY ITS
SECRETARY(TRANSPORT). GOVERNMENT SECR ETARIAT.
THIRUUANANTHAPUR,fm*.-|.
2- TRANSPORT COMMISSIONER. OFFICER OF
THE TRANSPORT COMMISSIONER HEIRUW ANANTHA PR A M
3 REGIONAL TRANSPORT QFFICER. >4
OFFICE OF THE RTO, ERNAKULAM-04%030 »

4 THE JOINT REGIONAL TRANSPORT IFFICER
OFFICE OF THE IT RTO. THOBLPL /£ia

> REGIONAL TRANSPORT OFFICER. GEFic ke
THERTO, &) APPERZ A

O REGIONAL TRANSPORY OFF [CER
OFFICE OF THE RTO. THRISS LR
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Ramachandran Nair, J

lhe question raised in the connected Writ

Appeals and

(L), all filed by the Postal D

na the W
epartment, is one and the same ; . . whether
the State Government 15 entitled

0 Ievy motor vehicle tax in res
g T ] R
EILE |.|L L)y LEs

iflk.‘ 'x'l,_'rii-;;;l_'ti owned 3

e i]{:. P

Postal Department in Kera
ard Standine- Coynee

a
o

S Tor the appeilants/petitio
and the Government Pleader a

pearing for the State Government
It's departments.

L |

aavil b

[he proposition canvas oy the Standing Counsel 4

for |

he Posta] Department is that

motor vehicles belongine to

Government De its includine the Postal Departiment come
the description of ‘property” belonging to the Union of |

1 - # ]
T e Fe e ey
\ ¢ | '\-'l b Fles netitbiet | Vi
VITLIC e bl g table | IabLLEb N i {a EHSFELS £ ! I
: . |
3 | "
B 1T 1] o [l | i [F1Es INLC L)



WA 412&566/10&
WPC 11636411 4

acceptance with the learned Single judee who held that motor vehicle
tax is an indirect tax which is not covered by Article 285(1) mi'_[hc
Constitution by following the decision of the supreme Court reported
in (2004) 136 STC 641 SC, which again was rendered by the Supreme
Court following two earlier decisions of the Constitution Bench in SEA
CUSTOMS ACT case (AIR 1963 SC 1760) and in NEW DELHI
MUNICIPAL COMMITTEE VS. STATE OF PUNJAB reported in
(1997) 7 SCC 339. However, in lhe two writ petitions filed by the
Postal Department, the leained Single | udge took the view that Postal
Department can approach the State Government for o

{ oo

clling exemption
by invoking powers conferred on the State under Section 22 of the
Kerala Motor Vehicles Taxation Act, 1976 (heremafter called "the
Act"). It is against the common judgment rendered by the learned
Single Judge in the two writ petitions filed by the Postal Department,
they filed the '*_.-‘»"'t'ii Appeals. Since the same issue was raised in anothei
writ petition that was pending before the Single Bench, we ordered
posting of the said case also for heanng and disposal along with the

Writ Appeal:
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5. Section 3 of the Act authorises tevy and collection of motor
vehicle tax on every vehicle Kept for use in the State. It is the settled
posttion by several decisions of (ke supreme Court, particularly in

BOLANI ORES LTD. VS. STATE OF ORISSA reported in 1974(2)

SCC 777 that motor vehicle tax is a compensatory lax levied for use of

the road by the vehicles. Admittedly, levy and collection of tax on
motor vehicles is within the exclusive domain of the State under Entry
>7 of List Il of the VIIth Schedule to the Constitution which is as
follows:

"Taxes on vehicles, whether mechanically propelled
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to the provisions of entry 35 of List 11"

Nowhere in the Motor Vehicles Act, 1988, which is a Central

legislation nor in any law made by Parliament, any exemption is

provided for levy of tax on Central Government vehicles registered
and operated in any State. Entry 33 of List IIl authorises both
Parliament as well as the State Legistature to make law o

mechanically propel

ed vehicles and the principles on which tax on
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such vehicies are to be levied. This pravision has no relevance so far

as the controversy raised in this case.rs concerned r.e. whether by virtue
of .operation of Article 285(1) of the Constitution. the Postal
Department or the Central Government can claim exemption from

motor vehicle tax payable to the Stae Government for the vehicles

registered and used in Kerala. The contention raised by Standing

Counsel appearing for the appellants/petitioners is that the finding of

the learned Single Judge that motor vehicle tax is not a direct tax is not
correct.  According to the appellantz/petitioners, liability to pay tax is
on the registered owner which is the Postal Department for the vehicles
owned and operaled by them in Kerala. So much s0, the incidence of
tax 1s directly falling on the Government Department is the case of the
appellants/petitioners.  We are unabie 1o agree with this contention
because motor vehicle tax othe; wise popularly known as "road tax" IS &
lax for use of the vehicles on roads and not for ownership of the

vehicles. There is a presumption in the Act that every registered

vehicle 1s deemed 1o he ept lor usein the State and so much 50, habl
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vehicle, but a tax an the use of the motor vehicle on the rpa em.d SO -
much so, the motor vehicle tax is outside the scope of exXemption
covered by Article 285(1). Further, it is worthwhile 1o refer 1o Lntry
32 of List I of the VIlth Schedule which Is as follows:
"32. Property of the Union and the revenye therefrom,

but as regards broperty situated in a Stae subject to

legislation by the State, save In so far as Parliament by law

otherwise provides "
The above provision contained in the Union List recognises the
Property of the Union Government situated in the State subject to
[egiélatiun by the State unless Parliament otherwise provides, 'T'h;rc is
ne P:“..:'Fi::n“.cnlayy [aw eXempiing  vehicleg owned by Central
Government and Operating in any. State, from the operation of the laws
of such States. Sq much so, i1 our view, the claim of excmptio:j from
HOMOr - vehicle tax made by Central Government Department g
thoroughly misconceived. For the foregoing reasons WE approve the
finding of the learned Single Judge that Article 285(1) of the
Constitution does ot bar the State {rop levying tax on motor vehicles
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